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IN THE MATTER OF

| NDUSTRI AL CHEM CALS CORP. DOCKET NO. CWA-02-99- 3402

RESPONDENT

Cl ean Water Act-General Storm Water Permts-Determ nation of
Penal t y- Bur den of Proof

Where the record established that Respondent, a producer
of inorganic chem cals, overl ooked the effect of EPCRA 8 313 on its
monitoring and reporting obligations under a General Permt for
Storm Water Discharges and failed to fully conply with other
reporting and recor dkeepi ng requi renents, and, notw t hst andi ng t hat
the gravity and extent (potential for harm) of the violations and
Respondent’s culpability therefor differed substantially, the
proposed penalty was determ ned on a | unp-sumbasis with no attenpt
made to allocate penalty anmounts to specific violations, it was
hel d that Conplainant had failed to sustain its burden of show ng
t hat the proposed penalty was appropri ate, because, inter alia, the
record showed that the proposed penalty overstated the gravity and
extent of the violations and the degree of Respondent’s
culpability. Respondent’s contention that no penalty should be
assessed was, however, rejected.

Appear ances:

For Conpl ai nant: Lourdes Del Carnen Rodriguez, Esg.
Assi st ant Regi onal Counsel
U. S. EPA Region |
San Juan, Puerto Rico

For Respondent: Dr. Bernard B. Baus, President
| ndustrial Chemi cals Corporation
Pefiuel as, Puerto Rico
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Thi s proceedi ng under Section 309(g) of the Clean Water Act,
33 U.S.C 8§ 1319(g), was commenced on May 28, 1999, by the issuance
of a conplaint, findings of violation, notice of proposed
assessnent of an adm nistrative penalty, and notice of opportunity
to request a hearing charging Respondent, Industrial Chemcals
Corporation (“1CC'), with violations of the Act and of a baseline
general permt appearing at 57 Fed. Reg. 44412 (Septenber 25
1992), applicable to storm water discharges in connection with
i ndustrial activity.

Specifically, the conplaint alleged that | CC did not conduct
sem annual nonitoring from January 1994 to Septenber 1997 as
required by Part VI of the baseline permt during which a total of
ei ght sem annual nonitoring activities should have taken place; |1 CC
di d not submt Di scharge Monitoring Reports (“DVMRs”) for the period
January 1995 until January 1998 as required by Part VI of the
baseline permt during which a total of four DMRs shoul d have been
submitted; 1CC did not submit 14 quarterly rain gauge reports for
gquarterly periods beginning on April 1, 1994 and ending on
Sept enber 24, 1997 as required by Part VI of the baseline permt;
the Pollution Prevention Plan (“PPP’) developed by ICC did not
i ncl ude special requirenents for facilities subject to Section 313
of the Enmergency Pl anni ng and Comruni ty Ri ght-To- Know Act (“EPCRA”)
as required by Part 1V of the baseline permit; 1CC did not conduct

three annual conprehensive site evaluation inspections from
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Cctober 1, 1993 to Septenber 24, 1997 as required by Part |V of the
baseline permt; and ICC did not review its Pollution Prevention
Plan (“PPP”) in order to determne if the Plan needed updating by
Cctober 1, 1996 as required by Part 1V of the baseline permt. For
these alleged violations, it was proposed to assess ICC a penalty
of $50, 000.

| CC submtted a |l etter-answer under date of July 2, 1999. [ICC
acknow edged that it was not aware of the effect of being subject
to EPCRA §8 313 on its nonitoring obligations until an EPA sponsored
sem nar in Decenber 1998; alleged, anong other things, that it did
in fact conduct sem annual nonitoring of its storm water runoff
from 1992 t hrough 1998 when it began quarterly sanpling under the
multi-sector permt; alleged that it did not submt DWMRs and
guarterly rain gauge reports because it was told by representatives
of EPA and EQB that such reports were no | onger required and that
it would be infornmed if this situation changed; alleged that it was
unawar e of the quarterly sanpling and annual reporting required by
the nulti-sector permt until Decenber 1998 and asserted that had
M. R vera pronptly filed his inspection report following his
i nspection in Decenber 1997, this error would have been corrected
16 nonths earlier; repeated the assertion that it was unaware of
the special requirenents for facilities subject to EPCRA § 313 but
all eged that the PPP was conpletely revised in March of 1998 once

it became aware of the requirenent; alleged that ICC did in fact
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conduct several site evaluations and continues to do so and that
corrective action, if necessary, is taken on the spot; and asserted
that I CC did and does reviewits PPP annually and upgrades the Pl an
whenever changes are made in its stormwater facilities.

In conclusion, ICC asserted that the only violations it
acknow edged were the failure to recognize [the effect of] EPCRA §
313 nonitoring requirenents on the baseline permt and the failure
to report nonitoring results due to bad advice from EPA and EQB
| CC asserted that it was absolutely clear that its storm water
handl i ng systemhad acted to prevent potential harnful contam nants
from being discharged to the Caribbean Sea and argued that it
should be judged on its effective neasures in protecting the
environnent. | CC requested a hearing.

A hearing on this matter was held in Hato Rey, Puerto Rico on
February 23, 2000.

Based upon the entire record, including the briefs submtted
by the parties, ¥ | make the foll ow ng:

Fi ndi ngs of Fact

1. I ndustrial Chemcals Corporation (“ICC’) is a corporation

organi zed wunder the laws of Puerto Rico. ICC is a

¥ Although ICCindicated at the hearing that it woul d not be
submtting a post-hearing brief, it has filed a letter, dated
May 1, 2000, which is a revision of an earlier letter, dated
April 28, 2000, and which states that it is intended to serve as “
Respondent’ s Post-Hearing Brief for Proposed Findings of Fact and
Concl usions of Law.” This docunent will be consi dered.
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manuf acturer of basic inorganic chem cals which comrenced
operations in 1976 (Tr. 85, 86). It is in SIC Code 2816 and
currently enpl oys approxi mately 40 peopl e.

2. EPA published Final NPDES Permts for Storm Water D scharges
Associated with Industrial Activity on Septenber 25, 1992 (57
Fed. Reg. 44436) (C s Exh 1). The permt applicable to Puerto
Ri co was desi gnat ed PRRO0O0000. Existing dischargers desiring
to have their discharges authorized under the general permt
were required to submt a notice of intent (NO) to EPA at a
designated Post O fice box, New ngton, Virginia, not |ater
than Cctober 1, 1992. Discharges in accordance with the terns
and conditions of the permit were authorized two days after
the postmark of the NO. The permts were effective on
Septenber 25, 1992, and expired at mdnight Septenber 25,

1997. 2

2 Al though the expiration date was revised to m dnight
Sept enber 24, 1997, by a NPDES General Permt Modification, 58 Fed
Reg. 49996, 50004 at 50000 ( Septenber 24, 1993), the GP conti nued
in effect until a new GP was issued provided the permttee filed a
NO not | ater than Septenber 24, 1997. ICCfiled a NO under date
of Septenber 20, 1997 (Rs Exh C27), and was covered under the
Mul ti-Sector Ceneral Permt, 60 Fed Reg. 51108 et seq.
(Sept enber 29, 1995) as of COctober 16, 1997.
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3. | CC subnmitted a NO bearing a postmark of Septenber 29, 1992. %
Part Xl.B. of the General Permt (57 Fed. Reg. 44459) incl uded
special conditions for Puerto Rico i nposed by the EQB as part
of its CM 8 401 certification, referred to as the “General
Water Quality Certificate” (GMX) for stormwater discharges
associated wth industrial activity. The EQB revi sed the GAXC
on Novenber 10, 1992, and requested that the General Permtt
(GP) be nodified accordingly. EPA issued the nodification on
August 31, 1993, which was published in the Federal Register
on Septenber 24, 1993, effective on Cctober 1, 1993 (58 Fed.
Reg. 49996, Septenber 24, 1993), and distributed to permttees
by a letter, dated October 1, 1993, signed by the Director
Water Permts and Conpliance Branch, EPA Region Il (R s Exh
E). The letter states, inter alia, that only the conditions
of Part Xl .B.3 [Part |V, Storm Water Pollution Prevention
Plans], 5. [Part VI., Monitoring and Reporting Requirenents],
and 6. [Part VIl., Standard Permt Conditions] of the BGP were

nmodi fi ed.

sl Conmplaint 1 9, which was admtted by ICCin its answer.
In a letter forwarding its prehearing exchange, dated October 27,
1999, Conpl ai nant represented that the NO copy inits files could
not be | ocated. A NPDES StormWter General Permt Coverage Noti ce,
dat ed Decenber 31, 1992 (Cs Exh 2; Rs Exh G12), however, lists
| ndustrial Chemcals Corp., Pefiuelas, P.R as the facility and
Bernard V. Baus, Santurce, P.R as the operator (Cs Pxh 5). Anong
ot her things, the Notice stated that you nust prepare a pollution
prevention plan (PPP) that is tailored to your industrial or
constuction site.
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Part Xl .B. of the GP incorporates the GNMX i ssued by the EQB.
Part Xl .B.5. concerns changes to the nonitoring and reporting
requi renents of Part VI of the BGP applicable in Puerto Rico.
Part X .B.5.B.1.a. required existing dischargers of storm
wat er associated with industrial activity to install rain
gauges not | ater than Novenber 1, 1992, and Y B.1.c. requires
the permttee to keep daily records of the rain, indicating
the date and anmount of rainfall (inches in 24 hours). A copy
of these records was to be submtted to the EQBwth a copy to
t he Regi onal O fice, in accordance wth Part VI.D. (reporting:
where to submt) of the permt. Reports were to be post
marked no | ater than the 28!" day of the nmonth follow ng the
end of the sanpling period.

In addition to the foregoing, Part XI.B.5.B. 2., “Mnitoring
Requi rements”, requires permttees wwth facilities identified
in Parts VI.B.2.a through j. below to nonitor storm water
di scharges at least quarterly (four tines annually) wth
exceptions not here relevant. Facilities so identified were
required to report in accordance with Part VI.D. (reporting:
where to submt). Part VI. B.2.a. applies to * Section 313 of
EPCRA Facilities” and provides that in addition to any
monitoring required by Parts VI.B.2.b through j., facilities
with storm water discharges associated wth industrial

activity that are subject to Section 313 of EPCRA for
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chem cals which are classified as “Section 313 water priority
chem cals” are required to nonitor storm water for listed
pol |l utant paranmeters that is discharged fromthe facility and
that cones into contact wi th any equi pnent, tank, container or
ot her vessel or area used for storage of a Section 313 water
priority chemcal, or [into contact] with a truck or rail car
| oadi ng or unloading area where a Section 313 water priority
chemi cal is handled.4 Anmong pollutants for which nonitoring
was required were any Section 313 water priority chem cal for
which the facility is subject to reporting requirenments under
EPCRA § 313.%¥ This list was expanded to include Nitrite plus

Nitrite as Nitrogen (ng/L) and any pollutant limted in an

4 Section 313 Water Priority Chemicals are listed i n Addendum
Bto the G, 57 Fed. Reg. 44465, and include anmonia and sulfuric
acid both of which are handl ed or processed by | CC

5 | CC was also subject to the nonitoring and reporting
requi renents of Part VI by virtue of 5. Part VI B.2.j. “Additional
Facilities” which at subparagraph (i) applies to storm water
di scharges associated with industrial activity which conme in
contact with storage piles for solid chemcals used as raw
materials that are exposed to precipitation at facilities
classified as SI C 30 (Rubber and M scel | aneous Pl asti c Products) or
SIC 28 (Chemcals and Allied Products). As noted in finding 1, I1CC
is in SIC Code 2816. A Material Inventory worksheet, dated
March 26, 1993 (R s Exh G 16) reflects that nmolten and solid
sul fur, linme and bauxite were nai ntained in open storage areas and
t hus exposed to precipitation. The inventory also indicates that
sulfuric acid, dry amonia, anmmonium sulfite, and alum would be
exposed to precipitation only in the event of a tank rupture and
that diesel fuel would be exposed to precipitation only in the
event of a leak or [a spill] at material transfer. Some of this
material may have been attributable to Puerto Rico A um Corp.,
whi ch apparently occupied the sane site and was also owned and
operated by Dr. Baus.
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effluent limtation guideline to which the process wast ewater
stream at the facility is subject (Part VI B.3., Monitoring
Requirenments for All Oher Industries).

The required frequency of nonitoring was changed to sem -
annually for facilities identified in Parts VI.B.2.a through
f. by the anendnents to the permt published on Septenber 24,
1993 (58 Fed. Reg. 50002). Facilities identifiedin Parts VI.
B.2.a through f. included Section 313 of EPCRA Facilities.
This change to sem annual nonitoring for the nentioned
facilities applied as of Cctober 1, 1992, and thus del eted the
requi renment for quarterly nonitoring for these facilities as
of the effective date of the permt. The required nonitoring
for Additional Facilities identified in Part Xl .B.5.B.2.j].,
such as I CC (supra note 5), was changed to annually.

The initial GMX issued by the EQB, which was incorporated
into the G as Part XI. B., contenplated, with exceptions not
relevant here, that all nonitoring would be perforned on a
quarterly basis. Thus, Part VI B. 3., “Annual Mnitoring
Requirenments”, in the BGP (57 Fed. Reg. 44451) was changed to
read “Monitoring Requirenents for All Qther Industries”, that
is, other than those listed in Part X .B.5.B.2. [Part
VI.B.3.]. The anmendnent to the permt, however, specified
that permttees with facilities identified in Parts VI.B. 3.

a through d. were required, with specified exceptions not
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relevant here, to nonitor at least annually (58 Fed. Reg
50002). Permttees having facilities so identified were not
required to submt nonitoring results unless required in
witing by the Director. Facilities identified in Parts
VI.B.3. were: a. Airports; b. Coal-fired Steam Electric
Facilities; c. Ani mal Handling/ Meat Packi ng; and d. Additi onal
Facilities.

8. The | anguage of Part Xl .B.5.B.2, Mnitoring Requirenents, j.
Addi tional Facilities, (i) including facilities having storage
with stormwater di scharges associated with storage pil es of
solid chemcals used as raw materials that are exposed to
precipitation at facilities classified as SIC 30 (Rubber and
M scel | aneous Products) and SI C Code 28 (Chem cals and Allied
Products) is identical to that in Part VI.B.3. specifying
annual nmonitoring requirenents. Facilities subject to annual
nmoni toring requirenents were no |l onger required to submt DVRs
unless required by the Director.¥ Such facilities were
however, required to retain such records in accordance wth
Part VI.E. (retention of records).

9. The BGP required that for existing facilities, such as |CC

whi ch had stormwat er di scharges in connection with industri al

8 Because | CC was subject to Part XI.B.5.B.2.a. by virtue of
bei ng subject to EPCRA 8§ 313, and thus required to nonitor sem -
annually after the anendnents to the permt, ICC was required to
submt nonitoring reports even though its facility was wthin the
“Additional Facilities” |language of Part Xl .B.5.B.2.j.
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activity prior to Cctober 1, 1992, pollution prevention plans
(PPPs) were to be prepared on or before April 1, 1993, and
updated as appropriate (Part XI.B.3.). |ICCsubmtted its PPP
under a cover letter, dated June 7, 1993, which states that
the Plan, dated March 9, 1993, had been devel oped in March,
and was being submtted at this tinme in response to an EPA
inquiry, because the Plan nmailed to EPA's office in New York
in March without a cover letter apparently did not reach the
addressee (Cs Exh 5). M. Rivera, identified infra finding
16, testified that the PPP was the nost inportant condition of
the permit.” He testified that, other than the additiona
requirenents due to the fact that |1 CC was subject to EPCRA §
313, the PPP submtted by I1CC net the m ni numrequirenents of
the permt (Tr. 48, 68). He described these additional
requi renents as [principally] enployee training, security at
the facility, and procedures to manage, control, mnimze,
prevent, and reduce [storm water] contact with Section 313
Water Priority Chemcals (Tr. 52).

10. For facilities other than those subject to EPCRA § 313, the
permt, Part IV.D. “Contents of Plan”, provided that the PPP

shall include, inter alia, as a mninum identification of

' Tr. 55, 56. This is supported by the Notice of proposed
NPDES general permt nodification, 58 Fed. Reg. 19427 (April 14,
1993), which states, anong other things, that the focus of the
general permt is the devel opnent and inplenentation of Pollution
Prevention Plans to mnim ze the discharge of pollutants.
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specific i ndi vi dual or i ndi vi dual s (and their
responsibilities) as nenbers of a Storm Water Pollution
Prevention Team a Description of Potential Pollutant Sources
whi ch may reasonably be expected to add significant anounts of
pollutants to stormwater discharges; a site map contai ni ng,
inter alia, an outline of the portions of the drainage area of
each storm water outfall wthin facility boundaries; a
prediction of the direction of flow and an identification of
the types of pollutants which are likely to be present in
stormwat er di scharges associated wth industrial activity; an
inventory of the types of materials at the site which may be
potentially subject to precipitation and, inter alia,
mat eri al s managenent practices designed to m nim ze contact of
materials with stormwater runoff.

Additionally, ¢ D.2.d., specified that the PPP include a
summary of existing discharge sanpling data and § D. 2.e.
required a narrative description of the potential pollution
sources from inter alia, the followng activities: |oading
and unl oadi ng operations, outdoor storage activities, outdoor

manuf acturing or processing activities. Requirenents under

D. 3., “Measures and Controls”, included, inter alia, Good
Housekeepi ng, Preventive M ntenance, Spill Prevention and
Response Procedures, |nspections¥, Enployee Training?,
& Part IV, ¥ D.3.d., “lnspections”, provides: “In addition

(continued. . .)
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Recor dkeeping and Internal Reporting Procedures, and
Managenent of Runoff, i.e., the Plan shall contain a narrative
consideration of the appropriateness of traditional storm
wat er managenent practices used to divert, infiltrate, reuse,
or otherwise manage storm water runoff in a manner that

reduces pollutants in discharges fromthe site. Paragraphs

8 (...continued)

to or as part of the conprehensive site evaluation required under
Part IV.4 of this permt, qualified facility personnel shall be
identified to inspect designated equipnment and areas of the
facility at appropriate intervals specified in the plan. A set of
tracking or followp procedures shall be used to ensure that
appropriate actions are taken in response to the inspections.
Records of inspections shall be maintained.

¥ Part IV, § D.3.e., “Enployee Training” provides: Enployee
training progranms shall i nform personnel responsi ble for
i npl enenting activities identified in the storm water pollution
prevention plan or otherw se responsi bl e for stormwater nmanagenent
at all levels of responsibility of the conponents and goals of the
storm water pollution prevention plan. Training should address
topics such as spill response, good housekeeping and materi al
managenent practices. A pollution prevention plan shall identify
periodi c dates for such training.
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D.4. and D.6., are entitled Conprehensive Site Conpliance
Eval uati on? and Consi stency with ot her plans, respectively.
12. Because | CC was subject to EPCRA § 313 reporting requirenents
for chemicals classified as “section 313 water priority
chemcals,” its PPP was subject to additional requirenents
specified in Part 1V.D. 7. of the BG®. The nost inportant of
these were, 9 D.7.a., [installation of] drainage control
and/or diversionary structures in areas where such chem cal s
were stored, processed or otherwi se handled to include as a
m nimum (1) (c)urbing, culverting, gutters, sewers or other
forms of drainage control to prevent or mnimze the potenti al
for stormwater run-on to cone into contact with significant
sources of pollutants; or (2) (r)oofs, covers or other forns

of appropriate protection to prevent storage piles from

v Part IV, ¢ D. 4., *“Conprehensive Site Conpliance
Eval uation”, provides: Qualified personnel shall conduct site
conpliance evaluations at appropriate intervals specified in the
pl an, but, except as provided in paragraph IV.D.4.d. (below), in no
case less than once a year. Such evaluations shall provide for
inter alia, inspections of areas contributing to storm water
di scharge, evaluation of neasures to reduce pollutant | oadings,
revision of the PPP as appropriate as a result of the evaluation,
and a report sunmarizing the scope of the inspection, date of the
i nspection and personnel nmaking the sane, observations nmade and
actions taken as a result thereof.

Y Part IV, 1 D.6., “Consistency with other plans”, provides:
Stormwat er pollution prevention plans may refl ect requirenents for
Spill Prevention and Counterneasure [ SPCC] pl ans devel oped for the
facility under section 311 of the CWA or Best Managenent Practices
(BMP) Prograns otherw se required by an NPDES permt for the
facility as | ong as such requirenent is incorporated into the storm
wat er pollution prevention plan.
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exposure to storm water and wi nd. Operation of areas where
liquid and (b), and non-liquid, section 313 water priority
chemcals are stored, |oaded and unl oaded and where Section
313 chem cal s are stored, processed, transferred, or ot herw se
handl ed, so as to mnim ze di scharges of such chem cals; the
i nspection, at specified intervals identified in the plan of
all areas of the facility for |eaks or conditions that could
| ead to di scharges of Section 313 water priority chem cals or
[lead to] direct contact of stormwater with raw material s,
intermediate materials or products; facility security, and
training, of personnel that work in areas where Section 313
water priority chem cals are used or stored.

The PPP submtted by ICC (finding 8) is inthree parts: asite
assessnent i nspection, a description of stormwater managenment
measures taken based on the site assessnent, and
identification of the nenbers of the Storm Water Poll ution
Plan prevention team and their responsibilities. The site
assessnment of the PPP indicates that five areas were eval uat ed
for pollutants. Referring to the *“process area”, the
assessnment states that sulfuric acid and related inorganic
chem cal manufacture drain fromthis area and are collected
in a process sunp pond to be recycl ed back to the process. The
second part of the PPP, neasures taken based on the site

assessnent, addresses three areas: the liquid storage area,
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the fuel station and the run-off area. Wth respect to the
liquidstorage area, the PPP states that 1ICC s facilities were
designed to contain the volune of the largest tank in case a
spill should occur, but that |1CC was, nevertheless,
i npl enmenting a personnel training and preventive mai ntenance
programto mnimze any risk. The PPP states that the fue
station will be inspected regularly and that plant personnel
will be instructed to report any abnormal condition. As to
the run-off area, the PPP states that the area is being
cl eaned and that trash and enpty contai ners have been picked
up and deposited in a designated area.
Referring to the “storage area”, the assessnent states that
sulfuric acid, related inorganic chemcals, and other
chem cals are stored in above ground tanks, and that | eaks
from these tanks are directed to the process sunp pond or
punped to the water pond for reuse and/or evaporation. The
assessnment reports that all tanks were visually inspected and
that a preventive mai nt enance programwas bei ng i npl enented to
upgrade the condition of the tanks and minimze the risk of
spills.
Concerning the truck | oadi ng area, the assessnent states that
sul furic acid, ammonium sulfite/bisulfite solution and al um
are | oaded on site into tank trailers and that any small | eaks

fromthis activity are handled as indicated for the process
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and storage areas. The assessnent reports that the “fueling
area”, which is |limted to diesel oil, was inspected and
cl eaned and that there is a collector in the event any diesel
spills during the fueling. The assessnent states that the
fifth and final area, the “run-off area,” was inspected. The
summary of potential pollutant sources provides that in the
event of aleak or spill, pollutants would be contained within
“our” facilities. An attachnent states that a site nap was
submtted with a previous report to both EPA and EQB.

On Decenber 16, 1997, a conpliance evaluation inspection
(CEl) of the ICCfacility was conducted by M. Jose A Rivera,
an EPA senior environmental engineer. For some unexpl ai ned
reason, the findings of the CEIl were not finalized unti
May 5, 1999, and a copy of the CEl was forwarded to I CC by a
letter, dated May 7, 1999 (C s Exh 3). Findings of the CE
included the fact that ICC had filed EPCRA 8 313 Form Rs,
reporting the handling or processing of ammonia and sul furic
acid in their liquid form for the years 1991 to 1993, and
amonia in its liquid formand sulfuric acid in its gas form
for the years 1994 to 1997. As indicated (supra note 4),
these chemcals are included in Section 313 Water Priority
Chem cals listed in AddendumB to the BGP. This triggered a
requi renent that the permttee nonitor stormwater discharges

that cone into contact with any equi pnent, tank, container or



18

ot her vessel or area used for storage of a Section 313 water
priority chemcal, or located at a truck or rail car |oading
or unl oadi ng area where a Section 313 water priority chem cal
is handl ed for specified pollutants and for any Section 313
water priority chemcal for which the facility is subject to
reporting requirenments under Section 313 of EPCRA

17. The CEl recognized that | CC had conducted quarterly nonitoring
for stormwater discharges for the periods Cctober 1, 1992 to
Decenber 31, 1992, January 1, 1993 to March 31, 1993, April 1,
1993 to June 30, 1993, and fromJuly 1, 1993 to Septenber 30,
1993, and that 1CC had submtted DVRs reflecting such
monitoring.% As indicated (finding 6), the requirenment for
quarterly nonitoring was deleted retroactive to the effective
date of the permt. The CElI states, however, that | CC did not
conduct sem -annual nonitoring begi nning with January 1994 and
endi ng in Septenber 1997, as required by Part VI of the BGP,
during which a total of eight sem-annual nonitoring
activities should have been conducted. The CEl also states

that 1CC did not submt four DVMRs reflecting the nentioned

12 The CElI states that two of the reports were subnitted
|ate-only one significantly so, the first DVR being dated
February 19, 1993, when it should have been submtted by
January 28, 1993. However, I CC explained this delay inaletter to
M. Rivera, dated February 8, 1993 (R s Exh C 13), which stated
that it expected to receive instructions for conpleting DVMRs and
official notification of the permt nunber “this week” and that
the DVR for the fourth quarter of 1992 would be submtted about
February 18, 1993.



19

sem annual nonitoring and that 1CCdid not submt 16 [actually
14] quarterly rain gauge reports for the periods begi nning on
Cctober 1, 1993 and endi ng on Septenber 24, 1997, as required
by Part VI.B.9. of the BGP.¥ Additionally, the CEl concl udes
that I CC did not conduct three conprehensive site eval uation
i nspections from October 1, 1993 to Septenber 24, 1997, as
required by Part 1V.D. 4. of the GP and did not submt to EPA
and the EQB the PPP recertification, i.e., that the Plan had
been reviewed and that no nodifications to the Plan were
necessary (if that were the case), by October 1 1996, as
required by Part IV.C. of the BGP. Plan reviews were to be
conducted a m ni numof once every three years. |CC submtted
a certification under date of October 1, 1993, that the Plan
had been developed and inplemented and that ICC was in
conpliance therewth (R s Exh C 20).

18. ICC stipulated that it had not submtted data from 1993
through the first half of 1997, i.e., had not submtted
sem annual DVRs and rain gauge reports [to the EQB and to the
EPA Regional Ofice] as required (Tr. 14, 15). Dr. Baus
testified that the reason I1CC did not submt the nmentioned

data is that “..we did not believe....we had to.” (Tr. 80).

13/ As indicated infra finding 32, rain gauge data were
submtted with DVRs for the second and third quarters of 1993
Additionally, an attachnment to an ICC letter, dated March 3, 1993
(Rs Exh B-7), is a tabulation of rainfall data for the cal endar
year 1992.
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In this regard, it wll be recalled that ICC alleged in its
answer that it did not submt DMRs and rain gauge reports,
because it was told by representatives of EPA and E@ that
subm ssion of such reports was no |onger required. Although
Dr. Baus alluded to this advice in his testinmony and stated
that 1CCs policy was to follow advice from anyone in a
control authority even if ICCdid not think it was benefici al
[or accurate] (Tr. 89), he nade no attenpt to identify
i ndi vidual s at EPA or EQB who assertedly informed I CC, after
the permt nodification, that subm ssion of DVMRs and rain
gauge reports was no |onger required. ¥

19. Notw thstanding that the enpl oyees of EQB or EPA i nvol ved have
not been identified, it is concluded that such [m staken]
advice concerning the effect of the permt nodification on
ICC s reporting obligations was provided |CC Firstly,
Dr. Baus is a forthright and conpletely credible wtness;
secondly, |ICC submtted DVRs for the quarterly periods
beginning with the effective date of the permt and ending
wth the effective date of the permt nodification, thus
| endi ng support to the view that |CC considered that the

permt nodification had elimnated the necessity to submt

4  Prior to taking the stand, Dr. Baus was inforned that
evi dence he was told that 1CC did not need to file DVRs woul d be
relevant (Tr. 79).
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DVRs; ¥ and thirdly, 1CC s answer acknowl edged, and Dr. Baus
testified, that 1 CC had overl ooked the effect of being subject
to EPCRA 8 313 on its nonitoring obligations. This is
rel evant because, ICC s obligation to submt DVRs woul d have
been elimnated by the permt nodification except for the fact
it was subject to EPCRA § 313 and handl ed §8 313 water priority
chem cal s. A logical explanation for the erroneous advice
received by ICCin this regard is that the person or persons
rendering the advice were unaware that |CC handl ed EPCRA §
313 water priority chemcals. It was, of course, evident from
the PPP submtted by ICCin June of 1993 (finding 9) that |ICC
produced or handled sulfuric acid and anmonia anong ot her
chem cal s.

The CEI concludes that |1CC did not conduct sem -annual
monitoring fromJanuary 1994 to Septenber 1997, during which
a total of eight sem -annual nonitoring activities shoul d have
been conducted. Wiile ICC s stipulation appears to include
only the failure to submt data, Dr. Baus acknow edged t hat
“...we did not do all of the annual work required by the
Baseline General Permt,....” (Tr. 80). This testinony is
apparently based upon the m staken belief that I CC, after the

permt nodification, was only required to perform annual

1 An internal nmenorandum from Dr. Baus to A B. Nazari o,

dated January 25, 1995 (R s Exh C-25), indicates that Dr. Baus
considered that the permt nodification of Cctober 1, 1993, had
reduced 1CC s nonitoring obligation to annually.
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nmoni t ori ng. It is also consistent wth Dr. Baus’
acknow edgnent that | CC overl ooked the effect of EPCRA § 313
on its nonitoring and reporting obligations.

21. Dr. Baus referred to the PPP as requiring docunentation of an
[ annual ] sem -annual inspection (Tr. 80). It is probable that
he was referring to Part 1V, {1 4 of the GBP, which requires
i nspections by qualified individuals at appropriate intervals
specified in the PPP, but in no case |less than once a year
(supra note 10). He testified that the ICC site occupied 15
acres--it drained approxinmately 19 acres--and that “we” do a
conpl ete i nspection on al nost a daily basis of the stormwater
handling facilities associated wth the Best Managenent
Practices to prevent spills and “other things” fromreaching
the Cari bbean (Tr. 80, 81). Dr. Baus acknow edged that these
i nspections were not generally docunented unl ess there was an
exception to sonething going on, [i.e., a condition requiring
remedi ation] .1 He anal ogi zed this practice to perm ts under
the Cean Air Act, where reporting was only required when an
em ssion exceeded permt limts. He asserted that |CC had

three or four other [spill prevention] plans [probably a tank

16 Some support for this viewis provided by Part |1V.D. 4. of
the permt, which contains the requirenent for a conprehensive site
conpliance eval uation and which provides at subparagraph c. that
the report summarizing the scope of the inspection shall docunent
any incidents of nonconpliance.
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vessel and facility response plan or SPCC plan under Section
311 of the CWA] and a Conmunity Ri ght-to-Know Pl an.

22. Under cross-exam nation, Dr. Baus acknow edged that |ICC had
not revised its PPP in 1996 or certified to EPA that the PPP
had been revi ewed and t hat no changes were necessary (Tr. 97).
Thi s acknowl edgnent does not have the significance attri buted
to it by Conplai nant, because under Part 1V, § C. 2 the PPP was
to be reviewed at | east once every three years and under Part
IV, T A5 the EPCRA requirenents, the nost inportant portion
of the PPP, were not required to be inplenmented until

Cctober 1, 1995.18 \ile it is true that 1CC certified that

i Tr. 82. Part IV.D.6. of the BGP states that PPPs may
reflect SPCC plans devel oped for the facility under CWA § 311 or
BMPs otherwise required by an NPDES permt for the facility
provi ded such requirenents are incorporated into the PPP (supra
note 11).

1 Part IV of the permt is entitled “Storm Water Pollution
Prevention Pl ans” and Section A of that Part is entitled “Deadline
for Plan Preparation and Conpliance” (57 Fed. Reg. 4446). Section
| V. A.5., which was not changed for Puerto Rico by the initial GAC
i ssued by the EQB or the anmendnent to the permt, provides”

“5. Portions of the plan addressing additional

requi renents for stormwater di scharges subject to Parts

IV.D.7. (EPCRA Section 313) and Part [1V.D. 8 (salt

storage) shall provide for conpliance with the terns of

the requirenents identifiedinParts IV.D.7 and IV.D. 8 as

expeditiously as practicable, but except as provided

below, not later than either (sic) OCctober 1, 1995.

Facilities which are not required to report under EPCRA

Section 313 prior to July 1, 1992, shall provide for

conpliance wwth the terns of the requirenents identified

in Parts I1V.D.7. and [1V.D.8. as expeditiously as

practicable, but not later than three years after the

date on which the facility is first required to report

under EPCRA Section 313. However, plans for facilities

(continued. . .)
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it had inplenmented and was in conpliance with its pollution
prevention plan as of October 1, 1993, this certification was
i noperative as to the additional EPCRA requirenments which | CC
had over| ooked.

M. Jose Rivera has been enpl oyed by EPA since 1990 and in the
Cari bbean Environnmental Protection Division in Puerto Rico
since 1993 (Tr. 19, 20). He described his duties as including
conducting inspections of industrial facilities, enforcing
NPDES permts, and inplenenting the Storm Water Program for
the region. In the latter capacity, he testified that he had
di scussions and had witten letters to Respondent concerning
the BG°. This is confirnmed by the fact that DMRs subm tted by
| CC and acconpanying correspondence were addressed to
M. Rivera at EPA's Regional O fice in New York (R s Exhs B-4,
B-7, B-9, and B-15). M. Rivera conducted the conpliance
i nspection on Decenber 16, 1997, reaching the concl usions
detail ed above (findings 16 & 17). He al so determ ned the
proposed penalty (Tr. 25, 26; Admnistrative Cass Il Penalty
Assessnent, C s Exh 6). He concluded that the violations were

serious and warranted a substantial penalty of $50, 000.

¥ (...continued)

subject to the additional requirenments of Parts |IV.D.7.
and I'V.D. 8. shall provide for conpliance with other terns
and conditions of this permt in accordance with the
appropriate dates provided in Part V. 1, 2, 3, or 5
[this paragraph] of this permt.”
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M. Rivera testified that in determning the penalty, he
considered all of the factors required by Section 309(g) of
the Cean Water Act (Tr. 27, 28). Wth respect to the first
such factors, i.e., “nature, circunstances, extent and gravity
of the violation”, he pointed out that 1CC had submtted an
NO , seeking coverage under the BGP and that the violations
alleged in the conplaint began in January 1994 and ended in
Septenber 1997 (Tr. 29). He opined that [ICC s] failure to
conply with the Storm Water Program and the BGP hi ndered the
Agency in obtaining sufficient information and data to
determ ne whether | CC s discharges had an indirect inpact on
the receiving waters and on human health (Tr. 30).
Addi tionally, he considered that ICC s failure to conply with
the permt was [unfair] to businesses simlarly situated who
did conply. This latter concern, of course, is addressed by
recapturing in the penalty assessnent any econom ¢ benefit or
savi ngs derived by the respondent’s nonconpliance. M. Rivera
acknow edged that he was unaware of any harnful discharges or
runoff fromICCs facility (Tr. 73.)

Regardi ng the penalty “as to the violator”, i.e., “ability to
pay, any prior history of such violations, the degree of
cul pability, econom c benefits or savings (if any) resulting
from the violation, and such other matters as justice my

require,” M. Rivera testified that | CC had no prior history
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of violations (Tr. 31). He attributed this to the fact the
instant permt was the first NPDES permt to which ICC was
subject. Concerning ICCs ability to pay, M. Rivera relied
on a Dun & Bradstreet Report, dated Decenber 31, 1998 (C s Exh
7), which apparently reflects data for 1997, and indicates
that 1 CC s gross sales were in excess of $2,660,000 and t hat
its net incone was over $450, 000. He considered that the
proposed penalty of just over 10% of profit was well within
ICC s ability to pay (Tr. 42, 66).

M. Rivera considered that | CC was cul pable in not conplying
with the BGP (Tr. 33). He pointed out that since 1990, when
he was enpl oyed by the [EPA] Regional Ofice in New York, he
had conversations with Dr. Baus, and corresponded with |ICC
He testified that EPA had provided information to | CC about
the BGP, that EPA had conducted nunerous semnars and
wor kshops [to explain permt requirenents], that 1CC had a
copy of, and knew about the permt, and that Respondent
[Dr. Baus] knew him (Rivera) personally and had his phone
nunber, if he (Dr. Baus) had any questions.

The final factor considered by M. R vera in determning the
penal ty was econom ¢ benefit. The econom c benefit or savings
enjoyed by ICC in failing to conduct sem -annual nonitoring
from 1994 to 1997 was determned to be $1,096 (Tr. 36, 37;

Penalty Assessnment, Cs Exh 6). Al t hough 1 CC shoul d have
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conducted a total of eight sem -annual nonitoring activities,
and M. R vera estimated the cost of each sanpling (set of
anal yses) at $177, total savings were conputed as $1, 096 (3 X
$354) plus an additional unexpl ai ned $34, which nmay represent
an overhead cost factored in by the BEN nodel. The $177
figure was conputed based on M. Rivera s professional
judgnent as to the cost of the required anal yses after contact
with an unnaned commercial |aboratory in Puerto Rico.

Al though the Penalty Assessnent refers to an attached
cal cul ation, no such calculation is attached to the Penalty
Assessnent (C s Exh 6) in the record. Moreover, no evidence
was offered to support the assunptions upon which the BEN
nodel is based so that it may confidently be concl uded that
the resulting figure bears a reasonabl e rel ati onshi p to actual
savi ngs. These om ssions, however, are not significant here,
because Dr. Baus acknow edged t hat | CC had saved appr oxi mately
$1, 000 by not conducting analyses on four sanples (Tr. 89,
90).

Asked whet her his penalty conputation included a breakdown of
the anount attributable to each violation, M. Rivera replied
in the negative, saying that the Cean Water Act did not
i nclude any policy as to the devel opnent of such figures (Tr.
71, 72). He acknowl edged that the penalty was based upon his

best judgnent, explaining that he had been involved in the
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preparation and review of nore than 25 conplaints in his
career at EPA. (1d. 38). Dr. Baus stipulated that M. Rivera
was a capable person experienced in the NPDES program (Tr.
20). This falls short of a stipulation that M. R vera was an
expert.

Describing I1CC s operations, Dr. Baus testified that | CC was
a manufacturer of basic inorganic chemcals and the only
significant inorganic chem cal producer left on the Island
(Tr. 84). He explained that raw materials were purchased
locally and that the principal raw material used by ICC is
sul phur which is used to produce sul furic acid. Sulfuric acid
can be converted to alum (al um num sul phate) and sone of the
sul fur dioxide, which forns sulfuric acid, is processed into
amoni um by- sul fi de. Ammoni um by-sulfide is sold to a
manuf acturer of caranel coloring who in turn sells the
coloring to Coke and Pepsi for use in their syrup plants [in
Puerto Rico].

Dr. Baus described I1CC s nanagenent staff as very snmall,
consi sting of only three technical people at the plant at nost
tinmes: hinself, Jimy [his son] and, Lawr ence CGonez, [general
manager] director of operations.® He pointed out that |ICC

currently enpl oyed about 40 people and that the three of them

19/ Tr. 81, 85. In addition, there was a nuintenance

superintendent, whomDr. Baus stated functi oned nore as a nechani c,
and a treasurer.
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had to run the business, obtain raw materials, sell the
product, do the technical work associated with runni ng what he
referred to as a “difficult process” and do all the
engi neering and construction work “ourselves” (Tr. 81, 82).
He explained that *“doing it yourself” was the only way a
busi ness could be maintained with the small market to which
they had access in Puerto Rico. He testified that there were
15 different permts to which I CC was required to adhere and,
whi | e he acknow edged t hat ignorance of the | awwas no excuse,
he mai ntained that the size of 1CC s business [small staff]
and the fact that they were fighting for survival were [or
should be] mtigating factors (Tr. 85).

Rain gauge nonitoring records nmaintained by ICC are in
evidence (R s Exh A-1). These records cover the cal endar
years 1992 through 1998. Dr. Baus testified that the records
were maintained by day-shift and evening-shift |aboratory
techni ci ans enpl oyed by I CC and that the data were coll ected
on a daily basis froma rain gauge outside the sulfuric acid
plant (Tr. 75, 76). These records were to be submtted to the
EQB with copies to the EPA Regional Ofice and to the
Caribbean Field Ofice on a quarterly basis (Part VI, {1 B.9.c
and D.; 58 Fed. Reg. 50003). The requirenent to report
quarterly was not changed by the permit nodification. Rain

gauge records or reports for the period January through
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Cct ober 1993 were enclosed with cover letters, dated July 28,
1993 and Cct ober 27, 1993, submtting DVRs for the second and
third quarters of 1993 (R s Exhs B-9 and B-15). Al though the
rain gauge records are not signed as required by Part VII. G
of the permt, the acconpanying DVRs were signed by an
aut hori zed official of ICC and the cover letters were signed
by Dr. Baus.

Asked what use EPA nakes of the rainwater data, M. Rivera
replied that the permt required the data to be collected and
that the protocol for the taking of sanples requires a certain
anount of precipitation [greater than 0.1 inch] in order that
the sanpl es be representative of the discharge (Tr. 39, 40).
This indicates that the prinmary purpose of rain gauge data is
t o docunent that sanpl es were properly collected, and i nasnuch
as there is norequirenent that all discharges be sanpl ed, the
purpose of requiring that rain gauge reports or records be
submtted nore frequently than DVRs is difficult to fathom
|CC s PPP indicates that any |eaks or spills of chemcals in
t he process, storage or truck | oadi ng areas woul d be col | ect ed
in the process sunp pond and recycled to the process or punped
to the water pond for reuse and/or evaporation (findings 13 &
14). Dr. Baus confirnmed that I CC had primary and secondary
cont ai nnent systens in place which woul d handl e [any spills or

| eaks] (Tr. 87). He testified that these systens cost $20, 000
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to $30,000 and that the systenms were beyond any Best
Managenent Practice requirenents of either the Baseline or
Mul ti-Sector General Pernits.2¥ As an exanple of actions
initiated by I CC which were not required by the BGP, Dr. Baus
indicated that the storm water pond would hold up to three-
quarters of an inch of rainfall and that this was checked for
vari ous paraneters, e.g., turbidity, pH alkalinity, iron,
before being discharged to the Caribbean (Tr. 61). He
conpl ained that CCreceived no credit [for these expenditures
and activities above and beyond permt requirenments] (Tr. 87).
35. Attacking the proposed penalty of $50,000 for failure to
submt paperwork, which he characterized as neani ngl ess or
nearly so, 2 to EPA as unreasonable and inappropriate,
Dr. Baus enphasi zed that | CC had not danaged or polluted the
environnent (Tr. 87, 88-90). He al so pointed out that the
speci al EPCRA requi renents had been elimnated fromthe Mul ti -

Sector Ceneral Permt and there were very few limtations,

29 \Wile this statenent is literally accurate, it should be
noted that Part 1V.7. of the permt containing additional
requi renents for stormwater di scharges associated with industri al
activity fromfacilities subject to EPCRA §8 313 provides at 1 b(1),
concerning liquid storage areas for Section 313 water priority
chem cals, that appropriate neasures to mnimze discharge of
Section 313 chem cals may include “secondary containnent....”

2/ Dr. Baus' statenent in this regard apparently relates at
least in part to the requirenent to submt rain gauge data on a
quarterly basis while nonitoring was only required to be perforned
sem annual | y.
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nunerical or otherwise, on the content of storm water
di schar ges. 22

Concl usi ons

1. | CC overl| ooked the effect of EPCRA § 313 on its nonitoring and
reporting obligations wunder the BGP and the additional
requi renents recogni zi ng EPCRA § 313 whi ch were to be i ncl uded
inits pollution prevention plan. Because of this m stake,
| CC also interpreted the permt nodification as elimnating
the need to submt DVRs.

2. | CC s nost serious violationis the failure, during the period
January 1994 to Septenber 1997, to nonitor storm water
di scharges for pollutants including the presence of EPCRA
Section 313 Water Priority Chemcals, sulfuric acid and
ammonia in this instance.

3. The bal ance of the violations, i.e., failure to submt DVRs
and rain gauge reports, ICCs failure to include specia
requirenents for facilities subject to EPCRA § 313 in its

pol | uti on prevention plan, an alleged failure to conduct three

22/ Tr. 53-55. Part V of the BGP is entitled “Nuneric
Effluent Limtations”, and limts di scharges conposed of coal pile
runoff to not nore than 50 ng/L total suspended solids. The pH of
such di scharges was to be within the range of 6.0-9.0. Failure to
denonstrate conpliance with these |imtations as expeditiously as
practicable, but in no case later than October 1, 1995 wll
constitute a violation of the permt. This limtation was expanded
for Puerto Rico to include a prohibition on discharges causing an
oil sheen on the receiving body of water and a prohibition on the
di scharge causing a violation of applicable water quality
standards. Part V. B. and C.
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annual conprehensive site evaluation inspections, and failure
toreviewits pollution prevention plan and to certify that no
changes were necessary, if that were the case, are on this
record paperwork vi ol ati ons whi ch do not warrant a substanti al
penal ty. A penalty of $1,000 is assessed for these
viol ati ons.

4. Conmpl ai nant has failed to sustain its burden of proof that a
$50, 000 penalty is appropriate. An appropriate penalty, which
is determ ned by considering the statutory factors of Section
309(g) in conjunction with EPA General Enforcenent Policy, Gw
21 (February 16, 1984), is the sum of $8,096, which includes
$1,096 the econom c benefit or savings which | CC obtai ned by
its failure to perform sem annual nonitoring and anal yses of
st orm wat er di schar ges.

Di scussi on

At the outset, it is necessary to deal with Conplainant’s
argunent that, because the violations alleged in the conplaint were
stipulated wwth the exception of 1CC s alleged failure to perform
a yearly conprehensive site conpliance evaluation, Respondent’s
exhibits, which include inter alia, rainfall data, analyses of
sanpl es fromthe stormwat er pond, DVMRs and rel ated correspondence,
|CC s PPP and internal nenoranda, were irrelevant and should not
have been admtted into evidence (Post-Hearing Brief at 1, 2).

This argunent is patently erroneous. It was rejected at the
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hearing and i s rejected now. Section 309(g)(3) of the Act requires
consideration of the followng factors, anong others, in
determ ning the anmount of a penalty “the extent and gravity of the
violation, or violations,...and with respect to the violator,
..... t he degree of culpability,...2 Al though only two quarters of
rainfall data were submtted to EPA the data were in fact
coll ected and nmintained by I|CC. 2 It is noted that the PPP
supports Dr. Baus’ testinony that any spills or |eaks would be
contained within the facility, thus tending to show that the
potential for harm was very low and to mtigate the extent and

gravity of t he vi ol ati ons. Al so, “cul pability” means

z Section 309(g) of the CWA provides “(3) Deternmining
anmount. In determning the anmount of any penalty assessed under
this subsection, the Adm nistrator or the Secretary, as the case
may be, shall take into account the nature, circunstances, extent
and gravity of the violation or violations, and, wth respect to
the violator, ability to pay, any prior history of such violations,
the degree of culpability, economic benefit or savings (if any)
resulting fromthe viol ation, and such other matters as justice may
require....”

24 Among Conpl ai nant’s objections to ICC s rain gauge data is
the persons taking the readings were not identified and the tinme
the readings were taken was not specified (Tr. 78). Al t hough
rainfall reports, notices of intent, pollution prevention plans and
DVRs, and ot her reports submtted to EPA or EQB were required to be
signed (Part VII G, identification of persons taking rain gauge
readings and the time the readings were taken was not required

(Part VI.B.1.). Additional data were required of storm events
sanpled, e.g., duration in hours, neasurenents or estimtes of
rainfall in inches, length of time between stormevent sanpl ed and

the end of the previous neasurable event (Part VI.B.2.), which
supports the viewthat rainfall data apart fromthe events sanpled
were not a significant requirement of the permt.
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“bl amewort hy”2¥ and evi dence that | CC was conplying or attenpting
in good faith to conply with the BGP certainly affects the extent
to which it is “worthy of blame” for the violations. Mor eover,
Rule 22.22 of the Rules of Practice directs the ALJ to admt all
evi dence which is not irrelevant, immaterial, unduly repetitious or
of little probative value. It follows that Respondent’s exhibits
were properly adm tted and are properly for consideration herein. 2

| CC has acknowl edged that it did not do all of the work
[monitoring] required by the BGP and that it overl ooked the effect
of being subject to EPCRA 8§ 313 on its nonitoring obligations.
(findings 19 & 20). These are nore than nere *“paperwork”
vi ol ati ons. Section 309(g)(3) i ndicates that the first
consideration in determining a penalty amount is the “nature,

ci rcunst ances, extent and gravity” of the violations. This is

2% \Webster’s Third New International Dictionary (1971).

2%/ It is of interest that, while Conplainant insists that
events prior or subsequent to the period of the GBP are irrel evant
to any issues herein, it has cited a letter signed by Dr. Baus
dated Septenber 5, 1991 (R s Exh C5), which states that he had
been informed by EPA s Caribbean office that the conditions and
regul ations for the General Permit option for storm water runoff
have not yet been published. The letter states that |CC intended
to apply for coverage under the general permt for Puerto R co and
asks that | CC be supplied with the necessary information and forns
when the regul ations finally i ssue. Conplai nant uses the letter as
evidence of ICC s culpability. Wile it is true that the letter
shows that 1CC was aware that a general permt governing storm
wat er runoff was bei ng devel oped, a nore accurate characterization
is that the letter denponstrates concern about coverage under the
BGP and the conditions thereof. Mreover, the fact that the final
BGP was not published until over a year later, |essens the
significance of the letter as evidence that | CC was, or shoul d have
been, aware of final permt terns and conditions.
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reinforced by the EPA General Enforcenent Policy (GwW21) which
reflects that the first step in determning a penalty is to
calculate a prelimnary deterrence anount which consists of an
econom ¢ benefit and a gravity component (1d. Attachnment A).

The nature, circunstances, and extent of the violations relate
to nonitoring and the failure to performrequired nonitoring m ght
mean that substantial quantities of pollutants were being
di scharged in storm water wthout being detected. This is
especially true for EPCRA § 313 Water Priority Chemcals (sulfuric
acid and ammonia) for which ICC had failed to nonitor. It is well
settl ed, however, that reporting and nonitoring violations are not
as serious as violations resulting from di scharges in excess of
regul atory or permt requirenments.2” Nbreover, nonitoring was only
required to be perfornmed every six nonths and, other than the
requi renents that stormwater discharges, wwth Iimted exceptions,
be conprised entirely of stormwater, that stormwater discharges
not cause an oil sheen on the receiving body of water or a
violation of water quality standards, there were no limtations,
numeric or otherwi se, on ICC s storm water discharges.

The primary criterion for the gravity of the violation is
normally the harm or potential for harm resulting from the

violation. Here the potential for harmis slight for the foregoing

2/ See, e.g., Gty of Salisbury, Docket No. CWA-111-219, 2000
WL 190658 (E.P.A.) (Initial Decision, February 8, 2000) and cases
cited. It is understood that this decision is nowon appeal to the
EAB.
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reasons and because the evidence establishes that any |eaks or
spills would be retained within the ICCfacility. Under all of the
circunstances, it is ny conclusion that a penalty of $5,000
adequately reflects the nature, circunstances, extent and gravity,
i ncl udi ng an anmobunt to deter future violations, of ICCs failureto
conduct nonitoring as required by the BGP. Conditions with respect
to the violator or adjustnment factors, including economc benefit
or savings, are considered bel ow.

Al t hough I CC col | ected and mai ntai ned rai n gauge data through
out the termof the permt, it did not submt such data to EPA or
EQB after the effective date of the permt nodification, because it
believed that it was no longer required to file DVRs. DMRs and
rain gauge reports clearly contain differing sets of data and
elimnation of the requirenent to file DVRs would not ipso facto
elimnate the requirenent to file rain gauge reports. M. Rivera,
however, was unable to explain any purpose for rain gauge data
apart fromverifying for nonitoring purposes that the sanples were
representative of discharges (finding 33). The point, of course,
being that there is no basis for inmposing a substantial penalty for
ICCs failure to submt rain gauge data apart from DMRs.
M. Rvera s assertion that ICCs failure to submt data, e.g.
DMRs and rain gauge reports, and to conply with the permt in other
respects hindered the Agency in determning whether I1CC s

di scharges had an i ndirect inpact on human heal th and the recei vi ng
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waters (finding 24), bears little relation to reality here,
because there is no evidence of any leaks or spills and the
evi dence denonstrates that any | eaks or spills would be contai ned
within I1CCs facility rather than being discharged to the
Cari bbean. Moreover, this concern is adequately addressed by
considering the potential for harmresulting froml CC s viol ati ons.

The record reflects that the [provision for a] PPP was the
nmost inmportant condition of the BGP (finding 9). Because |ICC had
overl ooked the effect of EPCRA on its nonitoring and reporting
obligations, its PPP nmakes no specific reference to EPCRA or the
additional requirenents permttees subject to EPCRA were to i ncl ude
in their pollution prevention plans. Apart from EPCRA
requi renents, 1CC s PPP conplied with the m ni num requirenents of
the permt. Although he made no attenpt to conpare ICCs PPP with
a plan conplying with the additional EPCRA requirenents, M. Rivera
described the additional requirenents permttees subject to
reporting for EPCRA 8§ 313 Water Priority Chem cals were to include
in pollution prevention plans, as principally enployee training,
security at the facility and procedures to nanage, control,
m nimze, prevent and reduce stormwater contact with Section 313
Water Priority Chemcals (finding 9). 1CC s PPP calls for enpl oyee
traini ng, however, and i nasmuch as the princi pal chem cals produced

or handled by ICC are sulfuric acid and ammonia, it is not clear
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t hat enpl oyees training directed specifically to EPCRA § 313 woul d
add anything of significance to the training.

Wile ICCs PPPis silent as to security at the facility, the
nmost inportant features of a PPP witten with EPCRA 8§ 313 in m nd
are procedures to manage, control, mnimze, prevent and reduce
storm water contact with Section 313 Water Priority Chemcals
(finding 9). Here again, however, the BGP, apart from EPCRA
requi renents, provided that PPPs, include anong other things a
description of potential pollution sources, an identification of
the types of pollutants likely to be present in storm water
di scharges, materials at the site which may be potentially subject
to precipitation, nanagenent practices designed to mnimze
contact of materials with stormwater, a narrative description of
potential pollution sources from inter alia, |oading an unl oadi ng
operations, and outdoor storage, manufacturing or processing
activities, and a narrative consi deration of the appropri ateness of
traditional storm water nanagenent practices used to divert,
infiltrate, reuse, or otherwi se manage storm water runoff in a
manner that reduces pollutants in discharges fromthe site (finding
12). 1CC s PPP net the mnimumrequirenents of the permt except
for EPCRA requirenents and this indicates that with the exception
not ed bel ow the *“additional EPCRA requirenments for PPPs” did not
vary significantly from the basic requirenments for such plans

insofar as ICC s facility is concerned. This is because the sane
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storage facilities, l|oading, unloading and processing areas were
i nspected for | eaks, deteriorating conditions etc., irrespective of
whet her Section 313 Water Priority Chem cals were being handl ed.

The exception referred to above is the requirenent of Part
IV.D.7.a. of the GBP that permttees subject to EPCRA § 313 i ncl ude
contai nment, drainage control and/or diversionary structures in
their PPPs to mnimze or prevent stormwater run-on to cone into
contact with significant sources of pollutants (finding 12). Wile
this indicates that some construction and/or alteration of
facilities were contenplated in order that PPPs conply with speci al
EPCRA requirenents, there was a suggestion, but no requirenent,
for the primary and secondary contai nnent provided by ICC (note
20). This greatly reduces the harmor potential for harmresulting
from the failure of ICCs PPP to incorporate additional EPCRA
requirenents. The necessity or potential necessity for
construction and/or alterations was undoubtedly the reason
permttees subject to the additional EPCRA requirenments such as | CC
were not required to inplement their PPPs with respect to those
requi renents until Cctober 1, 1995.

The record refl ects that | CC conducted conpl ete i nspections of
its facility on a weekly or alnpost weekly basis (finding 21).
Wi | e Conpl ai nant conpl ains of the | ack of docunentation of these
i nspections, Dr. Baus is a forthright and credible wtness and

have no hesitancy in finding that these i nspecti ons were perforned.
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In addition, Dr. Baus testified that the only occasi ons when t hese
i nspections were docunented were if renedial action were required.
There is no evidence of renedial action being undertaken or
required. The only violations hereis are the failures to descri be
the inspections in witing and to attach a statenment to its
pol lution prevention plan that the facility was in conpliance with
the plan and the permt. There was no requirenent that these
statenents be submtted to EPA or to the EQB and these viol ations
may not be described as serious on this record.

This brings us to the factors “wth respect to the violator”
portion of CWA 8§ 309(g)(3), i.e., adjustnent factors, including
ability to pay, prior history of such violations, degree of
cul pability, economc benefit or savings resulting from the
violations, and such other factors as justice nmy require.
Conpl ai nant has denonstrated that ICC has the ability to pay a
penalty of $50,000 (finding 25). A fortiori, I1CC has the ability
to pay a penalty of just under $8,100. |CC has no prior history of
violations. On the theory, however, that conpliance with the | aw
is an obligation, not deserving of reward, prior violations are
normal ly considered only as an enhancenent factor in penalty
conput at i on.

It has been determ ned above that ICCs failure to perform
sem annual nonitoring from 1993 to 1997 warrants a gravity based

penalty of $5,000. This failure on ICC s part cane about because
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it overlooked the effect of EPCRA 8§ 313 on its nonitoring and
reporting obligations under the permt. | CC submtted DVRs and
rain gauge data to EPA prior to the permt nodification, which was
effective October 1, 1993. This supports ICC s contention that it
had a good faith belief that the nodification elimnated the
necessity to submt DVMRs. As we have seen, this belief would have
accurate, except for the fact 1 CC was subject to additional EPCRA
requirenents. \While | find that 1CC had a good faith, although
m staken belief, that the permt nodification elimnated the
requirenent to submt DVRs, there is no basis for any contention
that the nodification elimnated the requirement to perform
monitoring in toto. Indeed, there is evidence that Dr. Baus did
not interpret the nodification as renoving the requirenent for
monitoring (note 15). | therefore find that ICCs failure to
perform nonitoring of its storm water discharges for the period
January 1994 to Septenber 1997 cannot be attributed to a good faith
m stake and warrants a 20% enhancenent for culpability in the
$5, 000 gravity-based penalty for this violation.

| nasnuch as the requirenent to perform nonitoring 1is
inextricably linked to the requirenent to submt DMVMRs, it is at
| east doubtful whether these are in fact separate violations

warranting separate penalties.? In any event, ICC wll be

28/ See, e.g., Lazarus, |Incorporated, Docket No. TSCA-V-32-93,
1995 ALJ LEXIS 11 (ALJ WMy 11, 1995) (failure to perform
i nspections and to keep records thereof held to warrant only one

(continued. . .)
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assessed a penalty of $5,000 for the failure to performnonitoring,
enhanced by 20% for culpability, and there is sinply no basis for
an addi ti onal enhancenment for failure to submt DVRs which Dr. Baus
stated were not submtted sinply because “we did not believe that
had to” (finding 18). This, of course, stens from |ICC having
over | ooked t he addi ti onal EPCRA requirenents and t hus
m sinterpreting the effect of the permt nodification. No sound
reason for maintaining and submtting rain gauge data apart from
DVMRs has been denonstrated and 1CC s failure to submt the data,
which it did maintain, is not a serious violation warranting a
substantial penalty, let alone a violation warranting penalty
enhancenent .

Dr. Baus acknow edged that I CC had not revised its pollution
prevention plan in 1996 or certified to EPA that the plan had been
reviewed and that no changes were necessary (finding 22). Wile
this requirenent was operative as to the pollution prevention plan
apart fromthe additional EPCRA requirenments, it was not applicable
to the EPCRA requi renents which were not required to be i npl enent ed
until COctober 1, 1995. The plan review and certification were to
be perfornmed once every three years or not |later than QOctober 1,
1998. Therefore, this violation is not as serious as contended by

Conpl ai nant and does not warrant a substantial penalty. Moreover,

28 (...continued)
penalty), affirmed on other grounds, Lazarus, |ncorporated, TSCA
Appeal No. 95-2, 7 E. A D. 318 (EAB, Septenber 30, 1997).
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al though I1CC s pollution prevention plan needed revision in the
sense that it failed to recognize the additional EPCRA
requi renents, it has been concluded above that the additiona
EPCRA requirenents for PPPs did not vary significantly from the
basic requirenents for such plans insofar as ICCs facility is
concer ned. In other respects, there is no evidence that any
revisions to ICC s pollution prevention plan were necessary.

The only economc benefit or savings resulting from the
viol ations cl aimned by Conpl ainant is $1,096, representing the sum
secured by I1CC fromthe failure to conduct required nonitoring.
Dr. Baus acknow edged that | CC saved approxi mately $1, 000 by not
conducting annual nonitoring. Inasnmuch as nonitoring was required
to be conducted sem annual |l y, and thus, the savings were certainly
greater than $1000, ICC may not conplain if the higher figure
claimed by Conplainant is accepted. Conplainant’s determ nation
that | CC enjoyed savings of $1,096 from the failure to conduct
monitoring is accepted and this anmount will be included in the
penal ty assessed.

Dr. Baus conplained that ICC did not receive “any credit” for
its actions and expenditures [to prevent the discharge of
pol lutants], which were beyond the requirenents of the permt and
[for its good faith efforts to conply with the permt] (finding
34). At first blush, it is reasonable to conclude that actions and

expenditures to protect the environnment which are above and beyond
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permt requirenents nay appropriately be considered in penalty
conputation and mtigation under the phraseol ogy of Section 309(9)
“other factors as justice may require.” The Environnental Appeals
Board has, however, limted the scope of the quoted phrase to
circunstances where failure to allow sonme credit would be a
“mani fest injustice” under a simlar penalty provision, EPCRA §
325(b)(2), 42 U.S.C. 8§ 11045(b)(2), which incorporates the penalty
provi sion of TSCA § 16, 15 U.S.C. § 2615. %

In view thereof, and because ICC s provision for primary and
secondary containnment and other activities to protect the
envi ronnent whi ch were above and beyond permt requirenents have
been considered in determning the extent and gravity (potenti al
for harm of the violations, it is concluded that ICC is not
entitled to any additional credit against the penalty for these
expenditures and activities. The degree of ICC s culpability or
otherwi se stated, its good faith attenpt to conply with permt
requi renents, has been recogni zed i n that Conpl ai nant’ s cul pability
determ nation has been rejected and, with the exception of the
failure to performnonitoring, the gravity-based penalty has not
been enhanced for culpability. It is concluded that no further

adjustnents in the penalty so determ ned are warranted.

29 Catalina Yachts, Inc., EPCRA Appeal Nos. 98-2 & 98-5 ( EAB,
March 24, 1999), affirnmed, Catalina Yachts, Inc. v. US
Envi ronnmental Protection Agency, CV 99-07357 GHK (VAPx), (U. S.D. C.,
Cent. Dist Calif, February 28, 2000).
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| CC s contention that no penalty should be assessed will be
briefly addressed. The purpose of penalties is, of course, to
deter violations and to encourage conpliance. The penalty is
intended to deter not only the particular person or firmcharged
with an infraction, but also others simlarly situated who may have
a casual attitude toward conpliance. Here, ICC s violations stem
largely fromit failure to recognize the effect of being subject to
EPCRA §8 313 on its monitoring and reporting obligations under the
permt. That it faithfully followed the terns of the permt as it
interpreted the sane i s denonstrated by the fact that it filed DVRs
and rain gauge reports until the effective date of the permt
nodi fi cati on.

Al though ICC is «culpable for overlooking the EPCRA
requirenents in the sense that a nore careful reading of the permt
woul d have reveal ed the EPCRA provisions, its interpretation of the
permt was reinforced by m staken advice received from EPA or EQB
or both to the effect that after the permt nodification, filing of
DVRs was no |l onger required. This, of course, was not a basis for
failing to performany nonitoring after January 1994, which was the
nost serious violation in that there was a potential that
pol lutants, including EPCRA § 313 water priority chem cals, m ght
be in the discharges wi thout being detected. Wile this potenti al
was slight, because of the primary and secondary contai nnment

provided by ICC, it warrants sone penalty. Moreover, by its own
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acknow edgnent, it saved approxi mately $1, 000 by failing to perform
the required anal yses and this failure cannot be attributed to its
good faith mstake in overlooking EPCRA requirenents. | CC s
contention that no penalty should be inposed is rejected and a
penalty of $8,096 will be assessed.
O der.

It having been determned that I1CC violated the baseline
general permt and Section 301 of the CWA as alleged in the
conpl aint and as determ ned herein, a penalty of $8,096 i s assessed
against it in accordance with Section 309(g)(3) of the Act (33
US C 8§ 1319(9g)(3). Paynent of the full anobunt of the penalty
shal |l be nmade by mailing a certified or cashier’s check payable to
the Treasurer of the United States in the anount of $8,096 to the
followi ng address within 60 days of the date of this order:3¥

U S. EPA Region Il
Regi onal Hearing Cerk

P. O, Box 360188M
Pittsburgh, PA 15251

Dated this 6™ day of June 2000.

3 Unless this decision is appealed to the Environmental
Appeals Board in accordance with Rule 22.30 of the Rules of
Practice (40 CF.R Part 22) or unless the EAB el ects to reviewthe
sane sua sponte as therein provided, this decision will becone the
final order of the EAB and of the Agency in accordance with Rule
22. 217.
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Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge



